
July 27, 2015 
 

 

 A meeting of the Town Board of the Town of Aurora took place on Monday, July 27, 

2015, at 7:00 p.m. in the Town Hall Auditorium, 300 Gleed Avenue, East Aurora, New York. 

 

Members Present:  Jeffrey T. Harris  Councilman 

Susan A. Friess  Councilwoman 

Jolene M. Jeffe  Councilwoman 

    Charles D. Snyder  Councilman 

    James J. Bach   Supervisor 

      

Others Present:  Ronald Bennett  Town Attorney 

    David Gunner   Highway Superintendent 

    William Kramer  Code Enforcement Officer 

    Chris Musshafen  Recreation/Aquatics Director 

     

  

            Councilwoman Jeffe moved to approve the minutes of the July 13, 

2015 Town Board meeting; seconded by Councilwoman Friess.  Upon a 

vote being taken:  ayes – five               noes – none               Motion carried. 

 Action #227 

7/13/15 mtg 

min aprvd 

 

 

AUDIENCE I:  none 

 

UNFINISHED BUSINESS: none 

 

 Highway Superintendent Gunner presented the Board with prices from the Onondaga 

County truck bid reference number 7823.  The Onondaga bid contract, which is in effect from 

June 24, 2013 through June 23, 2018, allows other municipalities in New York State to purchase 

from their contract. 

 

 Councilman Snyder moved to authorize the Highway 

Superintendent to purchase the following two (2) trucks by “piggy 

backing” off Onondaga County Bid Reference #7823: 

       1) 2016 Kenworth W900 Tandem dump truck with Henderson dump    

           body - $160,8221 

       2) 2016 Kenworth T800 Plow truck with Henderson dump body and  

           plow equipment - $218,708 

to be paid from DB5130.217 contingent upon receipt of funds from a 

$380,000 Municipal bond.  Councilwoman Jeffe seconded the motion.  

Upon a vote being taken:   ayes – five      noes – none          Motion carried. 

  

            Councilwoman Friess moved to refer the Open Development Area 

application and dwelling group request from Jerome and Linda Murray for 

211 Falls Road, PO West Falls, Town of Aurora, NY, to the Planning 

Board for review and recommendation.  Councilman Snyder seconded the 

motion.  Upon a vote being taken:  ayes – five    noes – none                                                                              

                                                                                                Motion carried. 

 

 

            Councilwoman Jeffe moved to approve the hiring of the following 

persons as Lifeguards Seasonal Part time at a rate of $8.75 per hour: 
 

                  Emma Brinker         201 Glenridge Road, E. Aurora 

                  Caitlin Hochwald    1304 Sweet Road, E. Aurora 

                  Alana Szewczyk      12724 Fish Hill Road, S. Wales* 
 

*non-resident 

Councilman Harris seconded the motion.  Upon a vote being taken:   

ayes – five                 noes – none                                          Motion carried. 

 

 

             

  

 

 

Action #228 

Purchase of 2 

trucks for Hwy 

approved. 

 

 

 

 

Action #229 

ODA & dwell-

ing group for 

211 Falls Rd 

referred to 

Planning Brd 

 

 

 

 

Action #230 

Seasonal PT 

lifeguards 

approved. 

 

 

 

 

 

 

 

 

 



7/27/2015 

Town Board Meeting 

Page 2 

 

 

           Councilwoman Jeffe moved to approve a Temporary Use Permit to 

the East Aurora High School Cross Country Team for a cross-country 

running race to be held at Knox Farm State Park on October 10, 2015, 

contingent upon receipt of a certificate of liability insurance from the 

EAUFSD.   Councilman Harris seconded the motion.  Upon a vote being 

taken:  ayes – five                     noes – none                           Motion carried. 

 

 

 

 

 

Action #231 

Temporary use 

permit for x-

country race at 

KFSP aprvd 

 
 

           Councilwoman Friess moved to accept donations for Baseball 

Diamond Improvements from: 

              Anthony & Mary Ann DiRienzo                        $250 

              Karen Wielinski                                                  $500 

              East Aurora Rotary Club Foundation, Inc.         $1,000 
 

Councilman Snyder seconded the motion.  Upon a vote being taken:           

ayes – five                noes – none                                           Motion carried. 

 

 

            Councilman Snyder moved to accept an anonymous donation of 

$200 to be used toward the wireless expansion at the Aurora Senior Center.  

Councilman Harris seconded the motion.  Upon a vote being taken:   

ayes – five            noes – none                                               Motion carried. 

 

 

           Councilwoman Friess moved to declare a HP Laserjet 4 Plus printer 

(town inventory #0962) as surplus inventory, to be disposed of properly 

(electronics recycling).  Councilwoman Jeffe seconded the motion.  Upon a 

vote being taken: ayes – five            noes – none                   Motion carried. 

 

            Councilwoman Jeffe moved to authorize the Supervisor to sign the 

NYS Deferred Compensation Plan Roth Contributions Participation 

Agreement, which offers a post-tax requirement option in addition to the 

current pre-tax plan.  Councilman Snyder seconded the motion.  Upon a 

vote being taken:   ayes – five            noes – none                 Motion carried. 

 

 

           Councilwoman Jeffe moved to approve the purchase of two (2) two-

way radios, off of the NY State Contract PT62491, for the Disaster 

Preparedness department: 

Kenwood TK-3180K2  512 channel portable radio package       $584.27 

Kenwood TK-8180K2  mobile two-way radio                            $478.42 

funds will be disbursed from B3640.245 - public safety equipment.   

Councilwoman Friess seconded the motion.  Upon a vote being taken:       

ayes – five         noes – none                                                  Motion carried. 
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Baseball 

diamond 

donations 

accepted. 
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HP printer 
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Action #236 

Radios for 

Disaster Prep 

approved 

 

The following resolution was offered by Councilman Harris, and seconded by 

Councilwoman Jeffe to wit: 

RESOLUTION, DATED JULY 27, 2015, OF THE TOWN 

BOARD OF THE TOWN OF AURORA, ERIE COUNTY, 

NEW YORK (THE “TOWN”) ADOPTING 

SUPPLEMENTAL POST-ISSUANCE COMPLIANCE 

PROCEDURES 

 

WHEREAS, the Internal Revenue Service has issued regulations requiring issuers 

of tax-exempt obligations to certify on various forms that they actively monitor compliance with 

federal tax rules following the issuance of such obligations; and 
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WHEREAS, the Town is an occasional issuer of tax-exempt obligations and thus 

is subject to the aforementioned compliance requirements which are critical for the preservation 

of the preferential tax status of those obligations; and 

WHEREAS, it is therefore in the best interest of the Town to adopt formal written 

procedures to ensure such compliance and to designate an official responsible for ensuring that 

such procedures are followed; and 

WHEREAS, on or about February 14, 2012, the Town instituted certain interim 

post-issuance compliance procedures (the “Original Procedures”); and 

WHEREAS, it was intended that the Original Procedures would be periodically 

updated and supplemented; and 

WHEREAS, Hodgson Russ LLP, as bond counsel to the Town, has prepared and 

has recommended that the Town adopt certain supplemental post-issuance compliance 

procedures that are to replace, in their entirety, the Original Procedures; 

NOW THEREFORE, BE IT RESOLVED, that the Town hereby adopts the 

supplemental post-issuance compliance procedures that are attached hereto as “Schedule A” and 

resolves to be governed thereby; and be it further 

RESOLVED, that such Schedule A will be placed in its 

entirety in the official records, files and minutes of the Town and 

adhered to going forward; and be it further  

RESOLVED, that this resolution shall take effect 

immediately upon its adoption. 

The question of the adoption of the foregoing resolution 

was duly put to a vote, which resulted as follows:  

AYES:  five             NOES:  none                 ABSENT: none 

Councilman Harris Aye 

Councilwoman Jeffe Aye 

Councilwoman Friess Aye 

Councilman Snyder Aye 

Supervisor Bach Aye  

 

The resolution was thereupon declared duly adopted.  

  

 

 

Action #237 

Post-issuance 

compliance 

procedure for 

tax exempt 
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Schedule A 
 

TOWN OF AURORA,  

ERIE COUNTY, NEW YORK 

Supplemental Post-Issuance Compliance  

Procedures for Tax-Exempt Bonds 

(As Revised through July 27, 2015 and as Adopted and in Effect From That Date Forward) 

Statement of Purpose 

These Post-Issuance Compliance Procedures (the “Procedures”) set forth specific procedures of the Town 

of Aurora, Erie County, New York (the “Borrower”) designed to monitor post-issuance compliance 

with the Internal Revenue Service (“IRS”) in connection with the issuance of tax-exempt bonds 

(“Obligations”).   

These Procedures describe various systems designed to identify on a timely basis facts relevant to 

demonstrating compliance with the requirements that must be satisfied subsequent to the issuance of  
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Obligations to ensure that the interest on such Obligations is eligible for exclusion from gross income for 

federal income tax purposes.  The federal tax law requirements applicable to the Obligations will be 

described in the tax questionnaire and tax regulatory agreement prepared by bond counsel and signed by 

officials of the Borrower.  These Procedures establish a permanent, ongoing structure of practices that 

will facilitate compliance with the requirements for individual borrowings. 

To ensure compliance with applicable federal tax requirements, the Borrower must monitor the various 

direct and indirect uses of proceeds of the obligation and the investment of such proceeds, including but 

not limited to:  

(1) Monitoring the use of financed property over the life of the obligation.  

(2) Determining the sources of debt service payments and security for the obligation.  

(3) Calculating the percentage of any nonqualified use of the financed property. 

(4) Calculating the yield on investments of proceeds.  

(5) Determining appropriate restrictions on investments.  

(6) Determining the amount of any arbitrage on the investments.  

(7) Calculating any arbitrage rebate payments that must be paid to the U.S. Treasury. 

The Borrower recognizes that compliance with the pertinent law is an on-going process, necessary during 

the entire term of the Obligations.  Accordingly, the implementation of the Procedures will require on-

going monitoring and consultation with bond counsel and the Borrower's accountants and advisors.   

General Procedures 

The following procedures relate to monitoring post-issuance compliance generally. 

A. The Town Supervisor (currently, James J. Bach) (the “Compliance Officer”) shall be 

responsible for monitoring post-issuance compliance issues. 

B. The Compliance Officer will coordinate procedures for record retention and review of 

such records. 

C. All documents and other records relating to Obligations must be maintained by or at the 

direction of the Compliance Officer.  In maintaining such documents and records, the 

Compliance Officer will comply with applicable IRS requirements, such as those 

contained in Revenue Procedure 97-22 (see attached). 

D. The Compliance Officer shall be aware of remedial actions under Section 1.141-12 of the 

Treasury Regulations (see attached) and the Treasury's Tax-Exempt Bonds Voluntary 

Closing Agreement Program (VCAP) and take such corrective action when necessary and 

appropriate. 

E. The Compliance Officer will review post-issuance compliance procedures and systems 

on a periodic basis, but not less than annually. 

F.  The Compliance Officer will be responsible for training any designated officer or 

employee who is delegated any responsibility for monitoring compliance pursuant to this 

procedure.  To the extent the Compliance Officer needs training or has any questions 

with respect to any item in this procedure, he or she should contact bond counsel and/or 

Borrower’s accountants and advisors.  The IRS recognizes that the Compliance Officer 

and any delegated individual are not expected to act as lawyers who know the proper 

response to all compliance situations that may arise, but they should be familiar enough 

with federal tax issues that they know when to ask for legal or other compliance advice. 

Issuance of Obligations: Documents and Records 

With respect to each issue of Obligations, the Compliance Officer will: 
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A. Obtain and store a closing binder and/or CD or other electronic copy of the relevant and 

customary transaction documents (the "Transcript"). 

B. Confirm that the applicable information reports (e.g., Form 8038 series) for such issue are 

filed timely with the IRS.  Borrower should consult with their accountants and/or bond 

counsel with questions regarding the filing of such forms.   

C. Coordinate receipt and retention of relevant books and records with respect to the 

investment and expenditure of the proceeds of such Obligations. 

Arbitrage 

The following procedures relate to the monitoring and calculating of arbitrage and compliance with 

specific arbitrage rules and regulations. 

The Compliance Officer will: 

A. Confirm that a certification of the initial offering prices of the Obligations with such 

supporting data, if any, required by bond counsel, is included in the Transcript. 

B. Confirm that a computation of the yield on such issue from the Borrower's financial 

advisor or bond counsel (or an outside arbitrage rebate specialist) is contained in the 

Transcript. 

C. Maintain a system for tracking investment earnings on the proceeds of the Obligations. 

D. Coordinate the tracking of expenditures, including the expenditure of any investment 

earnings.  If the project(s) to be financed with the proceeds of the Obligations will be 

funded with multiple sources of funds, confirm that the Borrower has adopted an 

accounting methodology that maintains each source of financing separately and monitors 

the actual expenditure of proceeds of the Obligations. 

E. Maintain a procedure for the allocation of proceeds of the issue and investment earnings 

to expenditures, including the reimbursement of pre-issuance expenditures.  This 

procedure shall include an examination of the expenditures made with proceeds of the 

Obligations within 18 months after each project financed by the Obligations is placed in 

service and, if necessary, a reallocation of expenditures in accordance with Section 

1.148-6(d) of the Treasury Regulations (see attached). 

F. Monitor compliance with the applicable "temporary period" (as defined in the Code and 

Treasury Regulations) exceptions for the expenditure of proceeds of the issue, and 

provide for yield restriction on the investment of such proceeds if such exceptions are not 

satisfied. 

G. Ensure that investments acquired with proceeds of such issue are purchased at fair market 

value.  In determining whether an investment is purchased at fair market value, any 

applicable Treasury Regulation safe harbor may be used. 

H. Avoid formal or informal creation of funds reasonably expected to be used to pay debt 

service on such issue without determining in advance whether such funds must be 

invested at a restricted yield. 

I. Consult with bond counsel prior to engaging in any post-issuance credit enhancement 

transactions or investments in guaranteed investment contracts. 

J. Identify situations in which compliance with applicable yield restrictions depends upon 

later investments and monitor implementation of any such restrictions. 

K. Monitor compliance with six-month, 18-month or 2-year spending exceptions to the 

rebate requirement, as applicable. 

L. Procure a timely computation of any rebate liability and, if rebate is due, to file a Form 

8038-T and to arrange for payment of such rebate liability. 



7/27/15 

Town Board meeting 

Page 6 
 

M. Arrange for timely computation and payment of "yield reduction payments" (as such term 

is defined in the Code and Treasury Regulations), if applicable. 

Private Activity: Use of Proceeds 

The following procedures relate to the monitoring and tracking of private uses and private payments with 

respect to facilities financed with the Obligations. 

The Compliance Officer will: 

A. Maintain records for determining and tracking facilities financed with specific 

Obligations and the amount of proceeds spent on each facility. 

B. Maintain records, which should be consistent with those used for arbitrage purposes, to 

allocate the proceeds of an issue and investment earnings to expenditures, including the 

reimbursement of pre-issuance expenditures. 

C. Maintain records allocating to a project financed with Obligations any funds from other 

sources that will be used for otherwise non-qualifying costs. 

D. Monitor the expenditure of proceeds of an issue and investment earnings for qualifying 

costs. 

E. Monitor private use of financed facilities to ensure compliance with applicable 

limitations on such use.  Examples of potential private use include: 

1. Sale of the facilities, including sale of capacity rights; 

2. Lease or sub-lease of the facilities (including leases, easements or use 

arrangements for areas outside the four walls, e.g., hosting of cell phone towers) 

or leasehold improvement contracts; 

3. Management contracts (in which the Borrower authorizes a third party to operate 

a facility, e.g., cafeteria) and research contracts; 

4. Preference arrangements (in which the Borrower permits a third party preference, 

such as parking in a public parking lot); 

5. Joint-ventures, limited liability companies or partnership arrangements; 

6. Output contracts or other contracts for use of utility facilities (including contracts 

with large utility users); 

7. Development agreements which provide for guaranteed payments or property 

values from a developer; 

8. Grants or loans made to private entities, including special assessment 

agreements; and  

9. Naming rights arrangements. 

Monitoring of private use should include the following: 

1. Procedures to review the amount of existing private use on a periodic basis but 

not less than annually; and 

2. Procedures for identifying in advance any new sale, lease or license, management 

contract, sponsored research arrangement, output or utility contract, development 

agreement or other arrangement involving private use of financed facilities and 

for obtaining copies of any sale agreement, lease, license, management contract, 

research arrangement or other arrangement for review by bond counsel. 

If the Compliance Officer identifies private use of facilities financed with tax-exempt debt, the 

Compliance Officer will consult with bond counsel to determine whether private use will adversely affect  
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the tax status of the issue and if so, what remedial action is appropriate.  The Compliance Officer should 

retain all documents related to any of the above potential private uses. 

Reissuance 

The following procedures relate to compliance with rules and regulations regarding the reissuance of 

Obligations for federal law purposes. 

The Compliance Officer will identify and consult with bond counsel regarding any post-issuance change 

to any terms of an issue of Obligations which could potentially be treated as a reissuance for federal tax 

purposes. 

Record Retention 

The following procedures relate to retention of records relating to the Obligations issued. 

The Compliance Officer will: 

A. Coordinate with staff regarding the records to be maintained by the Borrower to establish 

and ensure that an issue remains in compliance with applicable federal tax requirements 

for the life of such issue. 

B. Coordinate with staff to comply with provisions imposing specific recordkeeping 

requirements and cause compliance with such provisions, where applicable. 

C. Coordinate with staff to generally maintain the following: 

1. The Transcript relating to the transaction (including any arbitrage or other tax 

questionnaire, tax regulatory agreement, and the bond counsel opinion); 

2. Documentation evidencing expenditure of proceeds of the issue; 

3. Documentation regarding the types of facilities financed with the proceeds of an 

issue, including, but not limited to, whether such facilities are land, buildings or 

equipment, economic life calculations and information regarding depreciation; 

4. Documentation evidencing use of financed property by public and private entities 

(e.g., copies of leases, management contracts, utility user agreements, developer 

agreements and research agreements); 

5. Documentation evidencing all sources of payment or security for the issue; and 

6. Documentation pertaining to any investment of proceeds of the issue (including 

the purchase and sale of securities, yield calculations for each class of 

investments, actual investment income received by the investment of proceeds, 

guaranteed investment contracts, and rebate calculations). 

D. Coordinate the retention of all records in a manner that ensures their complete access to 

the IRS. 

E. Keep all material records for so long as the issue is outstanding (including any 

refunding), plus seven years. 

REFERENCE MATERIALS 

Revenue Procedures 

Rev. Proc. 97-22, 1997-1 CB 652, 3/13/1997, IRC Sec(s). 6001 

Recordkeeping requirements-electronic storage system. 

1. Purpose 
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This revenue procedure provides guidance to taxpayers that maintain books and records by using an electronic 

storage system that either images their hardcopy (paper) books and records, or transfers their computerized books 

and records, to an electronic storage media, such as an optical disk. Records maintained in an electronic storage 

system that complies with the requirements of this revenue procedure will constitute records within the meaning of 

section 6001 of the Internal Revenue Code.  

2. Background 

.01. Section 6001 provides that every person liable for any tax imposed by the Code, or for the collection thereof, 

must keep such records, render such statements, make such returns, and comply with such rules and regulations as 

the Secretary may from time to time prescribe. Whenever necessary, the Secretary may require any person, by notice 

served upon that person or by regulations, to make such returns, render such statements, or keep such records, as the 

Secretary deems sufficient to show whether or not that person is liable for tax.  

.02. Section 1.6001-1(a) of the Income Tax Regulations provides that, except for farmers and wage-earners, any 

person subject to income tax, or any person required to file a return of information with respect to income, must 

keep such books and records, including inventories, as are sufficient to establish the amount of gross income, 

deductions, credits, or other matters required to be shown by that person in any return of such tax or information.  

.03. Section 1.6001-1(e) provides that the books or records required by section 6001 must be kept available at all 

times for inspection by authorized internal revenue officers or employees, and must be retained so long as the 

contents thereof may become material in the administration of any internal revenue law.  

3. Scope 

.01. This revenue procedure applies to taxpayers who maintain books and records using an "electronic storage 

system." An electronic storage system is a system to prepare, record, transfer, index, store, preserve, retrieve, and 

reproduce books and records by either: 

(1) electronically imaging hardcopy documents to an electronic storage media; or 

(2) transferring computerized books and records to an electronic storage media using a technique such as 

"COLD" (computer output to laser disk), which allows books and records to be viewed or reproduced without 

the use of the original program. 

 

.02. The requirements of this revenue procedure pertain to all matters under the jurisdiction of the Commissioner of 

Internal Revenue including, but not limited to, income, excise, employment, and estate and gift taxes, as well as 

employee plans and exempt organizations.  

.03. A taxpayer's use of a third party (such as a service bureau or time-sharing service) to provide the taxpayer with 

an electronic storage system for its books and records does not relieve the taxpayer of the responsibilities described 

in this revenue procedure.  

.04. Except as otherwise provided in this revenue procedure, all requirements of section 6001 that apply to hardcopy 

books and records apply as well to books and records that are stored electronically pursuant to this revenue 

procedure.  

4. Electronic Storage System Requirements 

.01. General Requirements. 

(1) An electronic storage system must ensure an accurate and complete transfer of the hardcopy or 

computerized books and records to an electronic storage media. The electronic storage system must also index, 

store, preserve, retrieve, and reproduce the electronically stored books and records. 

 (2) An electronic storage system must include: (a) reasonable controls to ensure the integrity, accuracy, and 

reliability of the electronic storage system; 

(b) reasonable controls to prevent and detect the unauthorized creation of, addition to, alteration of, deletion of, 

or deterioration of electronically stored books and records; 

(c) an inspection and quality assurance program evidenced by regular evaluations of the electronic storage 

system including periodic checks of electronically stored books and records; 

(d) a retrieval system that includes an indexing system (within the meaning of section 4.02 of this revenue 

procedure); and 

(e) the ability to reproduce legible and readable hardcopies (within the meaning of section 4.01(3) of this 

revenue procedure) of electronically stored books and records. 

 

(3) All books and records reproduced by the electronic storage system must exhibit a high degree of legibility 

and readability when displayed on a video display terminal and when reproduced in hardcopy. The term 

"legibility" means the observer must be able to identify all letters and numerals positively and quickly to the 

exclusion of all other letters or numerals. The term "readability" means that the observer must be able to  
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recognize a group of letters or numerals as words or complete numbers. The taxpayer must ensure that the 

reproduction process maintains the legibility and readability of the electronically stored document. 

(4) The information maintained in an electronic storage system must provide support for the taxpayer's books 

and records (including books and records in an automated data processing system). For example, the 

information maintained in an electronic storage system and the taxpayer's books and records must be cross-

referenced in a manner that provides an audit trail between the general ledger and the source document(s). 

 (5) For each electronic storage system used, the taxpayer must maintain, and make available to the Service 

upon request, complete descriptions of: (a) the electronic storage system, including all procedures relating to its 

use; and 

(b) the indexing system (see section 4.02 of this revenue procedure). 

 (6) At the time of an examination, or for the tests described in section 5 of this revenue procedure, the taxpayer 

must: (a) retrieve and reproduce (including hardcopies if requested) electronically stored books and records; 

and 

(b) provide the Service with the resources (e.g., appropriate hardware and software, personnel, documentation, 

etc.) necessary to locate, retrieve, read, and reproduce (including hardcopies) any electronically stored books 

and records. 

(7) An electronic storage system must not be subject, in whole or in part, to any agreement (such as a contract 

or license) that would limit or restrict the Service's access to and use of the electronic storage system on the 

taxpayer's premises (or any other place where the electronic storage system is maintained), including personnel, 

hardware, software, files, indexes, and software documentation. 

(8) The taxpayer must retain electronically stored books and records so long as their contents may become 

material in the administration of the Internal Revenue laws under section 1.6001-1(e). 

(9) The taxpayer may use more than one electronic storage system. In that event, each electronic storage system 

must meet the requirements of this revenue procedure. Electronically stored books and records that are 

contained in an electronic storage system with respect to which the taxpayer ceases to maintain the hardware 

and the software necessary to satisfy the conditions of this revenue procedure will be deemed destroyed by the 

taxpayer, unless the electronically stored books and records remain available to the Service in conformity with 

this revenue procedure. 

(10) Taxpayers may use reasonable data compression or formatting technologies as part of their electronic 

storage system so long as the requirements of this revenue procedure are satisfied. 

.02. Requirements of an Indexing System. 

(1) For purposes of this revenue procedure, an "indexing system" is a system that permits the identification and 

retrieval for viewing or reproducing of relevant books and records maintained in an electronic storage system. For 

example, an indexing system might consist of assigning each electronically stored document a unique identification 

number and maintaining a separate database that contains descriptions of all electronically stored books and records 

along with their identification numbers. In addition, any system used to maintain, organize, or coordinate multiple 

electronic storage systems is treated as an indexing system under this revenue procedure. The requirement to 

maintain an indexing system will be satisfied if the indexing system is functionally comparable to a reasonable 

hardcopy filing system. The requirement to maintain an indexing system does not require that a separate 

electronically stored books and records description database be maintained if comparable results can be achieved 

without a separate description database. 

(2) Reasonable controls must be undertaken to protect the indexing system against the unauthorized creation of, 

addition to, alteration of, deletion of, or deterioration of any entries. 

.03. Recommended Practices. The implementation of records management practices is a business decision that is 

solely within the discretion of the taxpayer. Records management practices may include the labeling of 

electronically stored books and records, providing a secure storage environment, creating back-up copies, selecting 

an off-site storage location, retaining hardcopies of books or records that are illegible or that cannot be accurately or 

completely transferred to an electronic storage system, and testing to confirm records integrity.  

5. District Director Testing 

.01. The District Director may periodically initiate tests of a taxpayer's electronic storage system. These tests may 

include an evaluation (by actual use) of a taxpayer's equipment and software, as well as the procedures used by a 

taxpayer to prepare, record, transfer, index, store, preserve, retrieve, and reproduce electronically stored documents. 

In some instances, the District Director may choose to review the internal controls, security procedures, and 

documentation associated with the taxpayer's electronic storage system.  

.02. The tests described in section 5.01 of this revenue procedure are not an "examination," "investigation," or 

"inspection" of the books and records within the meaning of section 7605(b), or a prior audit for purposes of section 

530 of the Revenue Act of 1978, 1978-3 (Vol.1) C.B. 119, as amended by section 1122 of the Small Business Job 

Protection Act of 1996, because these tests are not directly related to the determination of the tax liability of a 

taxpayer for a particular taxable period.  

.03. The District Director must inform the taxpayer of the results of any tests under this section.  

6. Compliance 

.01. A taxpayer's electronic storage system that meets the requirements of this revenue procedure will be treated as  
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being in compliance with the recordkeeping requirements of section 6001 and the regulations thereunder.  

.02. A taxpayer's electronic storage system that fails to meet the requirements of this revenue procedure may be 

treated as not being in compliance with the recordkeeping requirements of section 6001 and the regulations 

thereunder. See section 9 of this revenue procedure for applicable penalties. However, even though a taxpayer's 

electronic storage system fails to meet the requirements of this revenue procedure, the penalties described in section 

9 of this revenue procedure may not apply if the taxpayer maintains its original books and records, or maintains its 

books and records in micrographic form in conformity with Rev. Proc. 81-46, 1981-2 C.B. 621.  

7. Destruction and Deletion of Original Books and Records 

This revenue procedure permits the destruction of the original hardcopy books and records and the deletion of the 

original computerized records (other than "machine-sensible" records required to be retained by Rev. Proc. 91-59, 

1991-2 C.B. 841), after the taxpayer: 

(1) has completed its own testing of the electronic storage system that establishes that hardcopy or 

computerized books and records are being reproduced in compliance with all the provisions of this revenue 

procedure; and 

(2) has instituted procedures that ensure its continued compliance with all the provisions of this revenue 

procedure. 

8. Impact on Machine-Sensible Records 

The provisions of this revenue procedure regarding electronically stored books and records do not relieve taxpayers 

of the responsibility of retaining any other books and records required to be retained under section 6001. Such other 

books and records may include "machine-sensible" records required to be retained by Rev. Proc. 91-59 in 

connection with the taxpayer's use of an automatic data processing (ADP) system.  

9. Penalties 

The District Director may issue a Notice of Inadequate Records pursuant to section 1.6001-1(d) if the taxpayer's 

books and records are available only as electronically stored books and records and the taxpayer's electronic storage 

system fails to meet the requirements of this revenue procedure. Taxpayers whose electronic storage system fails to 

meet the requirements of this revenue procedure may also be subject to applicable penalties under subtitle F of the 

Code, including the section 6662(a) accuracy-related civil penalty and the section 7203 willful failure criminal 

penalty.  

10. Internal Revenue Service Office Contact 

.01. Questions regarding this revenue procedure should be directed to the Office of the Assistant Commissioner 

(Examination). The telephone number for this office is (202)622-5480 (not a toll-free number). Written questions 

should be addressed to: 

Assistant Commissioner (Examination)  

Attention: CP:EX  

Internal Revenue Service  

1111 Constitution Ave., N.W.  

Washington, D.C. 20224  

.02. Questions regarding the application of this revenue procedure to a specific factual situation should be directed to 

the appropriate District Director.  

11. Paperwork Reduction Act 

The collections of information contained in this revenue procedure have been reviewed and approved by the Office 

of Management and Budget in accordance with the Paperwork Reduction Act (44 U.S.C. 3507) under control 

number 1545-1533. 

An agency may not conduct or sponsor, and a person is not required to respond to, a collection of information unless 

the collection of information displays a valid control number. 

The collections of information are in sections 4 and 5 of this revenue procedure. This information is required to 

ensure that records maintained in an electronic storage system will constitute records within the meaning of section 

6001. The collections of information are mandatory for a taxpayer who chooses to electronically store its books and 

records. The likely respondents are individuals, state or local governments, farms, business or other for-profit 

institutions, federal agencies or employees, nonprofit institutions, and small businesses or organizations. 

The estimated total annual recordkeeping burden is 1,000,400 hours. 

The estimated annual burden per recordkeeper will vary from 20 hours to 22 hours, depending on individual 

circumstances, with an estimated average of 20 hours. The estimated number of recordkeepers is 50,000. 
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Books or records relating to a collection of information must be retained as long as their contents may become 

material in the administration of any internal revenue law. Generally tax returns and tax return information are 

confidential, as required by 26 U.S.C. 6103. 

 

Federal Regulations 

Reg §1.141-12. Remedial actions. 

(a)Conditions to taking remedial action. An action that causes an issue to meet the private business tests or 

the private loan financing test is not treated as a deliberate action if the issuer takes a remedial action described 

in paragraph (d), (e), or (f) of this section with respect to the nonqualified bonds and if all of the requirements 

in paragraphs (a)(1) through (5) of this section are met. 

(1)Reasonable expectations test met. The issuer reasonably expected on the issue date that the issue would 

meet neither the private business tests nor the private loan financing test for the entire term of the bonds. 

For this purpose, if the issuer reasonably expected on the issue date to take a deliberate action prior to the 

final maturity date of the issue that would cause either the private business tests or the private loan 

financing test to be met, the term of the bonds for this purpose may be determined by taking into account a 

redemption provision if the provisions of §1.141-2(d)(2)(ii)(A) through (C) are met. 

 (2)Maturity not unreasonably long. The term of the issue must not be longer than is reasonably necessary 

for the governmental purposes of the issue (within the meaning of §1.148-1(c)(4)). Thus, this requirement 

is met if the weighted average maturity of the bonds of the issue is not greater than 120 percent of the 

average reasonably expected economic life of the property financed with the proceeds of the issue as of 

the issue date. 

 (3)Fair market value consideration. Except as provided in paragraph (f) of this section, the terms of any 

arrangement that results in satisfaction of either the private business tests or the private loan financing test 

are bona fide and arm's-length, and the new user pays fair market value for the use of the financed 

property. Thus, for example, fair market value may be determined in a manner that takes into account 

restrictions on the use of the financed property that serve a bona fide governmental purpose. 

 (4)Disposition proceeds treated as gross proceeds for arbitrage purposes. The issuer must treat any 

disposition proceeds as gross proceeds for purposes of section 148. For purposes of eligibility for 

temporary periods under section 148(c) and exemptions from the requirement of section 148(f) the issuer 

may treat the date of receipt of the disposition proceeds as the issue date of the bonds and disregard the 

receipt of disposition proceeds for exemptions based on expenditure of proceeds under §1.148-7 that were 

met before the receipt of the disposition proceeds. 

 (5)Proceeds expended on a governmental purpose. Except for a remedial action under paragraph (d) of 

this section, the proceeds of the issue that are affected by the deliberate action must have been expended 

on a governmental purpose before the date of the deliberate action. 

 

(b)Effect of a remedial action. 

(1)In general. The effect of a remedial action is to cure use of proceeds that causes the private business 

use test or the private loan financing test to be met. A remedial action does not affect application of the 

private security or payment test. 

 

(2)Effect on bonds that have been advance refunded. If proceeds of an issue were used to advance refund 

another bond, a remedial action taken with respect to the refunding bond proportionately reduces the 

amount of proceeds of the advance refunded bond that is taken into account under the private business use 

test or the private loan financing test. 

 

(c)Disposition proceeds. 

(1)Definition. Disposition proceeds are any amounts (including property, such as an agreement to provide 

services) derived from the sale, exchange, or other disposition (disposition) of property (other than 

investments) financed with the proceeds of an issue. 

 (2)Allocating disposition proceeds to an issue. In general, if the requirements of paragraph (a) of this 

section are met, after the date of the disposition, the proceeds of the issue allocable to the transferred 

property are treated as financing the disposition proceeds rather than the transferred property. If a 

disposition is made pursuant to an installment sale, the proceeds of the issue continue to be allocated to the 

transferred property. If an issue does not meet the requirements for remedial action in paragraph (a) of this 

section or the issuer does not take an appropriate remedial action, the proceeds of the issue are allocable to 

either the transferred property or the disposition proceeds, whichever allocation produces the greater 

amount of private business use and private security or payments. 

 (3)Allocating disposition proceeds to different sources of funding. If property has been financed by  
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different sources of funding, for purposes of this section, the disposition proceeds from that property are 

first allocated to the outstanding bonds that financed that property in proportion to the principal amounts 

of those outstanding bonds. In no event may disposition proceeds be allocated to bonds that are no longer 

outstanding or to a source of funding not derived from a borrowing (such as revenues of the issuer) if the 

disposition proceeds are not greater than the total principal amounts of the outstanding bonds that are 

allocable to that property. For purposes of this paragraph (c)(3), principal amount has the same meaning as 

in §1.148-9(b)(2) and outstanding bonds do not include advance refunded bonds. 

 

(d)Redemption or defeasance of nonqualified bonds. 

(1)In general. The requirements of this paragraph (d) are met if all of the nonqualified bonds of the issue 

are redeemed. Proceeds of tax-exempt bonds must not be used for this purpose, unless the tax-exempt 

bonds are qualified bonds, taking into account the purchaser's use of the facility. If the bonds are not 

redeemed within 90 days of the date of the deliberate action, a defeasance escrow must be established for 

those bonds within 90 days of the deliberate action. 

 (2)Special rule for dispositions for cash. If the consideration for the disposition of financed property is 

exclusively cash, the requirements of this paragraph (d) are met if the disposition proceeds are used to 

redeem a pro rata portion of the nonqualified bonds at the earliest call date after the deliberate action. If 

the bonds are not redeemed within 90 days of the date of the deliberate action, the disposition proceeds 

must be used to establish a defeasance escrow for those bonds within 90 days of the deliberate action. 

 (3)Notice of defeasance. The issuer must provide written notice to the Commissioner of the establishment 

of the defeasance escrow within 90 days of the date the defeasance escrow is established. 

 (4)Special limitation. The establishment of a defeasance escrow does not satisfy the requirements of this 

paragraph (d) if the period between the issue date and the first call date of the bonds is more than 101/2 

years. 

 (5)Defeasance escrow defined. A defeasance escrow is an irrevocable escrow established to redeem bonds 

on their earliest call date in an amount that, together with investment earnings, is sufficient to pay all the 

principal of, and interest and call premium on, bonds from the date the escrow is established to the earliest 

call date. The escrow may not be invested in higher yielding investments or in any investment under 

which the obligor is a user of the proceeds of the bonds. 

 

(e)Alternative use of disposition proceeds. 

(1)In general. The requirements of this paragraph (e) are met if- 

(i) The deliberate action is a disposition for which the consideration is exclusively cash; 

(ii) The issuer reasonably expects to expend the disposition proceeds within two years of the date of 

the deliberate action; 

(iii) The disposition proceeds are treated as proceeds for purposes of section 141 and are used in a 

manner that does not cause the issue to meet either the private business tests or the private loan 

financing test, and the issuer does not take any action subsequent to the date of the deliberate action 

to cause either of these tests to be met; and 

(iv) If the issuer does not use all of the disposition proceeds for an alternative use described in 

paragraph (e)(1)(iii) of this section, the issuer uses those remaining disposition proceeds for a 

remedial action that meets paragraph (d) of this section. 

 (2)Special rule for use by 501(c)(3) organizations. If the disposition proceeds are to be used by a 

501(c)(3) organization, the nonqualified bonds must in addition be treated as reissued for purposes of 

sections 141, 145, 147, 149, and 150 and, under this treatment, satisfy all of the applicable requirements 

for qualified 501(c)(3) bonds. Thus, beginning on the date of the deliberate action, nonqualified bonds that 

satisfy these requirements must be treated as qualified 501(c)(3) bonds for all purposes, including sections 

145(b) and 150(b). 

 

(f)Alternative use of facility. The requirements of this paragraph (f) are met if- 

(1) The facility with respect to which the deliberate action occurs is used in an alternative manner (for 

example, used for a qualifying purpose by a nongovernmental person or used by a 501(c)(3) organization 

rather than a governmental person); 

 (2) The nonqualified bonds are treated as reissued, as of the date of the deliberate action, for purposes of 

sections 55 through 59 and 141, 142, 144, 145, 146, 147, 149 and 150, and under this treatment, the 

nonqualified bonds satisfy all the applicable requirements for qualified bonds throughout the remaining 

term of the nonqualified bonds; 

 (3) The deliberate action does not involve a disposition to a purchaser that finances the acquisition with 

proceeds of another issue of tax-exempt bonds; and 

 (4) Any disposition proceeds other than those arising from an agreement to provide services (including  
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disposition proceeds from an installment sale) resulting from the deliberate action are used to pay the debt 

service on the bonds on the next available payment date or, within 90 days of receipt, are deposited into an 

escrow that is restricted to the yield on the bonds to pay the debt service on the bonds on the next available 

payment date. 

(g)Rules for deemed reissuance. For purposes of determining whether bonds that are treated as reissued under 

paragraphs (e) and (f) of this section are qualified bonds- 

(1) The provisions of the Code and regulations thereunder in effect as of the date of the deliberate action 

apply; and 

 

(2) For purposes of paragraph (f) of this section, section 147(d) (relating to the acquisition of existing 

property) does not apply. 

(h)Authority of Commissioner to provide for additional remedial actions. The Commissioner may, by 

publication in the Federal Register or the Internal Revenue Bulletin, provide additional remedial actions, 

including making a remedial payment to the United States, under which a subsequent action will not be treated 

as a deliberate action for purposes of §1.141-2. 

 

(i)Effect of remedial action on continuing compliance. Solely for purposes of determining whether deliberate 

actions that are taken after a remedial action cause an issue to meet the private business tests or the private loan 

financing test- 

(1) If a remedial action is taken under paragraph (d), (e), or (f) of this section, the private business use or 

private loans resulting from the deliberate action are not taken into account for purposes of determining 

whether the bonds are private activity bonds; and 

 (2) After a remedial action is taken, the amount of disposition proceeds is treated as equal to the proceeds 

of the issue that had been allocable to the transferred property immediately prior to the disposition. See 

paragraph (k) of this section, Example 5. 

 

(j)Nonqualified bonds. 

(1)Amount of nonqualified bonds. The percentage of outstanding bonds that are nonqualified bonds equals 

the highest percentage of private business use in any 1-year period commencing with the deliberate action. 

 (2)Allocation of nonqualified bonds. Allocations to nonqualified bonds must be made on a pro rata basis, 

except that, for purposes of paragraph (d) of this section (relating to redemption or defeasance), an issuer 

may treat bonds with longer maturities (determined on a bond-by-bond basis) as the nonqualified bonds. 

 

(k)Examples. The following examples illustrate the application of this section: 

Example (1). Disposition proceeds less than outstanding bonds used to retire bonds. On June 1, 1997, City C 

issues 30-year bonds with an issue price of $10 million to finance the construction of a hospital building. The 

bonds have a weighted average maturity that does not exceed 120 percent of the reasonably expected economic 

life of the building. On the issue date, C reasonably expects that it will be the only user of the building for the 

entire term of the bonds. Six years after the issue date, C sells the building to Corporation P for $5 million. The 

sale price is the fair market value of the building, as verified by an independent appraiser. C uses all of the $5 

million disposition proceeds to immediately retire a pro rata portion of the bonds. The sale does not cause the 

bonds to be private activity bonds because C has taken a remedial action described in paragraph (d) of this 

section so that P is not treated as a private business user of bond proceeds. 

Example (2). Lease to nongovernmental person. The facts are the same as in Example 1, except that instead of 

selling the building, C, 6 years after the issue date, leases the building to P for 7 years and uses other funds to 

redeem all of the $10 million outstanding bonds within 90 days of the deliberate act. The bonds are not treated 

as private activity bonds because C has taken the remedial action described in paragraph (d) of this section. 

Example (3). Sale for less than fair market value. The facts are the same as in Example 1, except that the fair 

market value of the building at the time of the sale to P is $6 million. Because the transfer was for less than fair 

market value, the bonds are ineligible for the remedial actions under this section. The bonds are private activity 

bonds because P is treated as a user of all of the proceeds and P makes a payment ($6 million) for this use that 

is greater than 10 percent of the debt service on the bonds, on a present value basis. 

Example (4). Fair market value determined taking into account governmental restrictions. The facts are the 

same as in Example 1, except that the building was used by C only for hospital purposes and C determines to 

sell the building subject to a restriction that it be used only for hospital purposes. After conducting a public 

bidding procedure as required by state law, the best price that C is able to obtain for the building subject to this 

restriction is $4.5 million from P. C uses all of the $4.5 million disposition proceeds to immediately retire a pro 

rata portion of the bonds. The sale does not cause the bonds to be private activity bonds because C has taken a 

remedial action described in paragraph (d) of this section so that P is not treated as a private business user of 

bond proceeds. 
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Example (5). Alternative use of disposition proceeds. The facts are the same as in Example 1, except that C 

reasonably expects on the date of the deliberate action to use the $5 million disposition proceeds for another 

governmental purpose (construction of governmentally owned roads) within two years of receipt, rather than 

using the $5 million to redeem outstanding bonds. C treats these disposition proceeds as gross proceeds for 

purposes of section 148. The bonds are not private activity bonds because C has taken a remedial action 

described in paragraph (e) of this section. After the date of the deliberate action, the proceeds of all of the 

outstanding bonds are treated as used for the construction of the roads, even though only $5 million of 

disposition proceeds was actually used for the roads. 

Example (6). Alternative use of financed property. The facts are the same as in Example 1, except that C 

determines to lease the hospital building to Q, an organization described in section 501(c)(3), for a term of 10 

years rather than to sell the building to P. In order to induce Q to provide hospital services, C agrees to lease 

payments that are less than fair market value. Before entering into the lease, an applicable elected 

representative of C approves the lease after a noticed public hearing. As of the date of the deliberate action, the 

issue meets all the requirements for qualified 501(c)(3) bonds, treating the bonds as reissued on that date. For 

example, the issue meets the two percent restriction on use of proceeds of finance issuance costs of section 

147(g) because the issue pays no costs of issuance from disposition proceeds in connection with the deemed 

reissuance. C and Q treat the bonds as qualified 501(c)(3) bonds for all purposes commencing with the date of 

the deliberate action. The bonds are treated as qualified 501(c)(3) bonds commencing with the date of the 

deliberate action. 

Example (7). Deliberate action before proceeds are expended on a governmental purpose. County J issues 

bonds with proceeds of $10 million that can be used only to finance a correctional facility. On the issue date of 

the bonds, J reasonably expects that it will be the sole user of the bonds for the useful life of the facility. The 

bonds have a weighted average maturity that does not exceed 120 percent of the reasonably expected economic 

life of the facility. After the issue date of the bonds, but before the facility is placed in service, J enters into a 

contract with the federal government pursuant to which the federal government will make a fair market value, 

lump sum payment equal to 25 percent of the cost of the facility. In exchange for this payment, J provides the 

federal government with priority rights to use of 25 percent of the facility. J uses the payment received from the 

federal government to defease the nonqualified bonds. The agreement does not cause the bonds to be private 

activity bonds because J has taken a remedial action described in paragraph (d) of this section. See paragraph 

(a)(5) of this section. 

Example (8). Compliance after remedial action. In 1997, City G issues bonds with proceeds of $10 million to 

finance a courthouse. The bonds have a weighted average maturity that does not exceed 120 percent of the 

reasonably expected economic life of the courthouse. G uses $1 million of the proceeds for a private business 

use and more than 10 percent of the debt service on the issue is secured by private security or payments. G later 

sells one-half of the courthouse property to a nongovernmental person for cash. G immediately redeems 60 

percent of the outstanding bonds. This percentage of outstanding bonds is based on the highest private business 

use of the courthouse in any 1-year period commencing with the deliberate action. For purposes of 

subsequently applying section 141 to the issue, G may continue to use all of the proceeds of the outstanding 

bonds in the same manner (that is, for both the courthouse and the existing private business use) without 

causing the issue to meet the private business use test. The issue, however, continues to meet the private 

security or payment test. The result would be the same if D, instead of redeeming the bonds, established a 

defeasance escrow for those bonds, provided that the requirement of paragraph (d)(4) of this section was met. 

Federal Regulations 

Reg §1.148-6. General allocation and accounting rules. 

(a)In general. 

(1)Reasonable accounting methods required. An issuer may use any reasonable, consistently applied 

accounting method to account for gross proceeds, investments, and expenditures of an issue. 

 (2)Bona fide deviations from accounting method. An accounting method does not fail to be reasonable 

and consistently applied solely because a different accounting method is used for a bona fide 

governmental purpose to consistently account for a particular item. Bona fide governmental purposes may 

include special state law restrictions imposed on specific funds or actions to avoid grant forfeitures. 

 (3)Absence of allocation and accounting methods. If an issuer fails to maintain books and records 

sufficient to establish the accounting method for an issue and the allocation of the proceeds of that issue, 

the rules of this section are applied using the specific tracing method. This paragraph (a)(3) applies to 

bonds issued on or after May 16, 1997. 

 

(b)Allocation of gross proceeds to an issue. 

(1)One-issue rule and general ordering rules. Except as otherwise provided, amounts are allocable to only 

one issue at a time as gross proceeds, and if amounts simultaneously are proceeds of one issue and 

replacement proceeds of another issue, those amounts are allocable to the issue of which they are  
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proceeds. Amounts cease to be allocated to an issue as proceeds only when those amounts are allocated to 

an expenditure for a governmental purpose, are allocated to transferred proceeds of another issue, or cease 

to be allocated to that issue at retirement of the issue or under the universal cap of paragraph (b)(2) of this 

section. Amounts cease to be allocated to an issue as replacement proceeds only when those amounts are 

allocated to an expenditure for a governmental purpose, are no longer used in a manner that causes those 

amounts to be replacement proceeds of that issue, or cease to be allocated to that issue because of the 

retirement of the issue or the application of the universal cap under paragraph (b)(2) of this section. 

Amounts that cease to be allocated to an issue as gross proceeds are eligible for allocation to another issue. 

Under §1.148-10(a), however, the rules in this paragraph (b)(1) do not apply in certain cases involving 

abusive arbitrage devices. 

(2)Universal cap on value of nonpurpose investments allocated to an issue. 

(i) Application. The rules in this paragraph (b)(2) provide an overall limitation on the amount of gross 

proceeds allocable to an issue. Although the universal cap generally may be applied at any time in the 

manner described in this paragraph (b)(2), it need not be applied on any otherwise required date of 

application if its application on that date would not result in a reduction or reallocation of gross 

proceeds of an issue. For this purpose, if an issuer reasonably expects as of the issue date that the 

universal cap will not reduce the amount of gross proceeds allocable to the issue during the term of 

the issue, the universal cap need not be applied on any date on which an issue actually has all of the 

following characteristics-  

(A) No replacement proceeds are allocable to the issue, other than replacement proceeds in a 

bona fide debt service fund or a reasonably required reserve or replacement fund; 

 (B) The net sale proceeds of the issue-  

(1) Qualified for one of the temporary periods available for capital projects, restricted 

working capital expenditures, or pooled financings under §1.148-2(e)(2), (e)(3), or (e)(4), 

and those net sales proceeds were in fact allocated to expenditures prior to the expiration of 

the longest applicable temporary period; or 

 (2) were deposited in a refunding escrow and expended as originally expected; 

 (C) The issue does not refund a prior issue that, on any transfer date, has unspent proceeds 

allocable to it; 

 (D) None of the bonds are retired prior to the date on which those bonds are treated as retired in 

computing the yield on the issue; and 

 (E) No proceeds of the issue are invested in qualified student loans or qualified mortgage loans. 

(ii) General rule. Except as otherwise provided below, amounts that would otherwise be gross 

proceeds allocable to an issue are allocated (and remain allocated) to the issue only to the extent that 

the value of the nonpurpose investments allocable to those gross proceeds does not exceed the value 

of all outstanding bonds of the issue. For this purpose, gross proceeds allocable to cash, tax-exempt 

bonds that would be nonpurpose investments (absent section 148(b)(3)(A)), qualified student loans, 

and qualified mortgage loans are treated as nonpurpose investments. The values of bonds and 

investments are determined under §1.148-4(e) and § 1.148-5(d), respectively. The value of all 

outstanding bonds of the issue is referred to as the universal cap. Thus, for example, the universal cap 

for an issue of plain par bonds is equal to the outstanding stated principal amount of those bonds plus 

accrued interest. 

(iii) Determination and application of the universal cap. Except as otherwise provided, beginning 

with the first bond year that commences after the second anniversary of the issue date, the amount of 

the universal cap and the value of the nonpurpose investments must be determined as of the first day 

of each bond year. For refunding and refunded issues, the cap and values must be determined as of 

each date that, but for this paragraph (b)(2), proceeds of the refunded issue would become transferred 

proceeds of the refunding issue, and need not otherwise be determined in the bond year in which that 

date occurs. All values are determined as of the close of business on each determination date, after 

giving effect to all payments on bonds and payments for and receipts on investments on that date. 

(iv) General ordering rule for allocations of amounts in excess of the universal cap. 

(A) In general. If the value of all nonpurpose investments allocated to the gross proceeds of an 

issue exceeds the universal cap for that issue on a date as of which the cap is determined under 

paragraph (b)(2)(iii) of this section, nonpurpose investments allocable to gross proceeds 

necessary to eliminate that excess cease to be allocated to the issue, in the following order of 

priority-  

(1) First, nonpurpose investments allocable to replacement proceeds; 

 (2) Second, nonpurpose investments allocable to transferred proceeds; and 

 (3) Third, nonpurpose investments allocable to sale proceeds and investment proceeds. 

(B) Re-allocation of certain amounts. Except as provided in §1.148-9(b)(3), amounts that cease 

to be allocated to an issue as a result of the application of the universal cap may only be 

allocated to another issue as replacement proceeds. 
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 (C) Allocations of portions of investments. Portions of investments to which this paragraph 

(b)(2)(iv) applies are allocated under either the ratable method or the representative method in 

the same manner as allocations of portions of investments to transferred proceeds under §1.148-

9(c). 

(v) Nonpurpose investments in a bona fide debt service fund not counted. For purposes of this 

paragraph (b)(2), nonpurpose investments allocated to gross proceeds in a bona fide debt service fund 

for an issue are not taken into account in determining the value of the nonpurpose investments, and 

those nonpurpose investments remain allocated to the issue. 

(c)Fair market value limit on allocations to nonpurpose investments. Upon a purchase or sale of a 

nonpurpose investment, gross proceeds of an issue are not allocated to a payment for that nonpurpose 

investment in an amount greater than, or to a receipt from that nonpurpose investment in an amount less than, 

the fair market value of the nonpurpose investment as of the purchase or sale date. For purposes of this 

paragraph (c) only, the fair market value of a nonpurpose investment is adjusted to take into account qualified 

administrative costs allocable to the investment. 

(d)Allocation of gross proceeds to expenditures. 

(1)Expenditures in general. 

(i) General rule. Reasonable accounting methods for allocating funds from different sources to 

expenditures for the same governmental purpose include any of the following methods if consistently 

applied: a specific tracing method; a gross proceeds spent first method; a first-in, first-out method; or 

a ratable allocation method. 

 (ii) General limitation. An allocation of gross proceeds of an issue to an expenditure must involve a 

current outlay of cash for a governmental purpose of the issue. A current outlay of cash means an 

outlay reasonably expected to occur not later than 5 banking days after the date as of which the 

allocation of gross proceeds to the expenditure is made. 

 (iii) Timing. An issuer must account for the allocation of proceeds to expenditures not later than 18 

months after the later of the date the expenditure is paid or the date the project, if any, that is financed 

by the issue is placed in service. This allocation must be made in any event by the date 60 days after 

the fifth anniversary of the issue date or the date 60 days after the retirement of the issue, if earlier. 

This paragraph (d)(1)(iii) applies to bonds issued on or after May 16, 1997. 

(2)Treatment of gross proceeds invested in purpose investments. 

(i) In general. Gross proceeds of an issue invested in a purpose investment are allocated to an 

expenditure on the date on which the conduit borrower under the purpose investment allocates the 

gross proceeds to an expenditure in accordance with this paragraph (d). 

 (ii) Exception for qualified mortgage loans and qualified student loans. If gross proceeds of an issue 

are allocated to a purpose investment that is a qualified mortgage loan or a qualified student loan, 

those gross proceeds are allocated to an expenditure for the governmental purpose of the issue on the 

date on which the issuer allocates gross proceeds to that purpose investment. 

 (iii) Continuing allocation of gross proceeds to purpose investments. Regardless of whether gross 

proceeds of a conduit financing issue invested in a purpose investment have been allocated to an 

expenditure under paragraph (d)(2)(i) or (ii) of this section, with respect to the actual issuer those 

gross proceeds continue to be allocated to the purpose investment until the sale, discharge, or other 

disposition of the purpose investment. 

(3)Expenditures for working capital purposes. 

(i) In general. Except as otherwise provided in this paragraph (d)(3) or paragraph (d)(4) of this 

section, proceeds of an issue may only be allocated to working capital expenditures as of any date to 

the extent that those working capital expenditures exceed available amounts (as defined in paragraph 

(d)(3)(iii) of this section) as of that date (i.e., a "proceeds-spent-last" method). For this purpose, 

proceeds include replacement proceeds described in §1.148-1(c)(4). 

 (ii) Exceptions. 

(A) General de minimis exception. Paragraph (d)(3)(i) of this section does not apply to 

expenditures to pay-  

(1) Any issuance costs of the issue or any qualified administrative costs within the meaning 

of §1.148-5(e)(2)(i) or (ii), or §1.148-5(e)(3)(ii)(A); 

 (2) Fees for qualified guarantees of the issue or payments for a qualified hedge for the 

issue; 

 (3) Interest on the issue for a period commencing on the issue date and ending on the date 

that is the later of three years from the issue date or one year after the date on which the 

project is placed in service; 

 (4) Amounts paid to the United States under §§1.148-3, 1.148-5(c), or 1.148-7 for the 

issue; 
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 (5) Costs, other than those described in paragraphs (d)(3)(ii)(A)(1) through (4) of this 

section, that do not exceed 5 percent of the sale proceeds of an issue and that are directly 

related to capital expenditures financed by the issue (e.g., initial operating expenses for a 

new capital project); 

 (6) Principal or interest on an issue paid from unexpected excess sale or investment 

proceeds; and 

 (7) Principal or interest on an issue paid from investment earnings on a reserve or 

replacement fund that are deposited in a bona fide debt service fund. 

(B) Exception for extraordinary items. Paragraph (d)(3)(i) of this section does not apply to 

expenditures for extraordinary, nonrecurring items that are not customarily payable from current 

revenues, such as casualty losses or extraordinary legal judgments in amounts in excess of 

reasonable insurance coverage. If, however, an issuer or a related party maintains a reserve for 

such items (e.g., a self-insurance fund) or has set aside other available amounts for such 

expenses, gross proceeds within that reserve must be allocated to expenditures only after all 

other available amounts in that reserve are expended. 

 (C) Exception for payment of principal and interest on prior issues. Paragraph (d)(3)(i) of this 

section does not apply to expenditures for payment of principal, interest, or redemption prices on 

a prior issue and, for a crossover refunding issue, interest on that issue. 

 (D) No exceptions if replacement proceeds created. The exceptions provided in this paragraph 

(d)(3)(ii) do not apply if the allocation merely substitutes gross proceeds for other amounts that 

would have been used to make those expenditures in a manner that gives rise to replacement 

proceeds. For example, if a purported reimbursement allocation of proceeds of a reimbursement 

bond does not result in an expenditure under §1.150-2, those proceeds may not be allocated to 

pay interest on an issue that, absent this allocation, would have been paid from the issuer's 

current revenues. 

(iii) Definition of available amount. 

(A) In general. For purposes of this paragraph (d)(3), available amount means any amount that is 

available to an issuer for working capital expenditure purposes of the type financed by an issue. 

Except as otherwise provided, available amount excludes proceeds of the issue but includes 

cash, investments, and other amounts held in accounts or otherwise by the issuer or a related 

party if those amounts may be used by the issuer for working capital expenditures of the type 

being financed by an issue without legislative or judicial action and without a legislative, 

judicial, or contractual requirement that those amounts be reimbursed. 

 (B) Reasonable working capital reserve treated as unavailable. A reasonable working capital 

reserve is treated as unavailable. Any working capital reserve is reasonable if it does not exceed 

5 percent of the actual working capital expenditures of the issuer in the fiscal year before the 

year in which the determination of available amounts is made. For this purpose only, in 

determining the working capital expenditures of an issuer for a prior fiscal year, any 

expenditures (whether capital or working capital expenditures) that are paid out of current 

revenues may be treated as working capital expenditures. 

(C) Qualified endowment funds treated as unavailable. For a 501(c)(3) organization, a qualified 

endowment fund is treated as unavailable. A fund is a qualified endowment fund if- 

(1) The fund is derived from gifts or bequests, or the income thereon, that were neither 

made nor reasonably expected to be used to pay working capital expenditures; 

 (2) Pursuant to reasonable, established practices of the organization, the governing body of 

the 501(c)(3) organization designates and consistently operates the fund as a permanent 

endowment fund or quasi-endowment fund restricted as to use; and 

 (3) There is an independent verification that the fund is reasonably necessary as part of the 

organization's permanent capital. 

 (D) Application to statutory safe harbor for tax and revenue anticipation bonds. For purposes of 

section 148(f)(4)(B)(iii)(II),available amount has the same meaning as in paragraph (d)(3)(iii) of 

this section, except that the otherwise-permitted reasonable working capital reserve is treated as 

part of the available amount. 

(4)Expenditures for grants. 

(i) In general. Gross proceeds of an issue that are used to make a grant are allocated to an expenditure 

on the date on which the grant is made. 

 (ii) Characterization of repayments of grants. If any amount of a grant financed by gross proceeds of 

an issue is repaid to the grantor, the repaid amount is treated as unspent proceeds of the issue as of the 

repayment date unless expended within 60 days of repayment. 

 (iii) Definition of grant. Grant means a transfer for a governmental purpose of money or property to 

a transferee that is not a related party to or an agent of the transferor. The transfer must not impose 

any obligation or condition to directly or indirectly repay any amount to the transferor. Obligations or 

conditions intended solely to assure expenditure of the transferred moneys in accordance with the 

governmental purpose of the transfer do not prevent a transfer from being a grant. 
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(5)Expenditures for reimbursement purposes. In allocating gross proceeds of issues of reimbursement 

bonds (as defined in §1.150-2)) to certain expenditures, §1.150-2 applies. In allocating gross proceeds to 

an expenditure to reimburse a previously paid working capital expenditure, paragraph (d)(3) of this section 

applies. Thus, if the expenditure is described in paragraph (d)(3)(ii) of this section or there are no available 

amounts on the date a working capital expenditure is made and there are no other available amounts on the 

date of the reimbursement of that expenditure, gross proceeds are allocated to the working capital 

expenditure as of the date of the reimbursement. 

(6)Expenditures of certain commingled investment proceeds of governmental issues. This paragraph (d)(6) 

applies to any issue of governmental bonds, any issue of private activity bonds issued to finance a facility 

that is required by section 142 to be owned by a governmental unit, and any portion of an issue that is not 

treated as consisting of private activity bonds under section 141(b)(9). Investment proceeds of the issue 

(other than investment proceeds held in a refunding escrow) are treated as allocated to expenditures for a 

governmental purpose when the amounts are deposited in a commingled fund with substantial tax or other 

revenues from governmental operations of the issuer and the amounts are reasonably expected to be spent 

for governmental purposes within 6 months from the date of the commingling. In establishing these 

reasonable expectations, an issuer may use any reasonable accounting assumption and is not bound by the 

proceeds-spent-last assumption generally required for working capital expenditures under paragraph (d)(3) 

of this section. 

(7)Payments to related parties. Any payment of gross proceeds of the issue to a related party of the payor 

is not an expenditure of those gross proceeds. 

(e)Special rules for commingled funds. 

(1)In general. An accounting method for gross proceeds of an issue in a commingled fund, other than a 

bona fide debt service fund, is reasonable only if it satisfies the requirements of paragraphs (e)(2) through 

(6) of this section in addition to the other requirements of this section. 

(2)Investments held by a commingled fund. 

(i) Required ratable allocations. Not less frequently than as of the close of each fiscal period, all 

payments and receipts (including deemed payments and receipts) on investments held by a 

commingled fund must be allocated (but not necessarily distributed) among the different investors in 

the fund. This allocation must be based on a consistently applied, reasonable ratable allocation 

method. 

(ii) Safe harbors for ratable allocation methods. Reasonable ratable allocation methods include, 

without limitation, methods that allocate these items in proportion to either-  

(A) The average daily balances of the amounts in the commingled fund from different investors 

during a fiscal period (as described in paragraph (e)(4) of this section); or 

(B) The average of the beginning and ending balances of the amounts in the commingled fund 

from different investors for a fiscal period that does not exceed one month. 

(iii) Definition of investor. For purposes of this paragraph (e), the term investor means each different 

source of funds invested in a commingled fund. For example, if a city invests gross proceeds of an 

issue and tax revenues in a commingled fund, it is treated as two different investors. 

(3)Certain expenditures involving a commingled fund. If a ratable allocation method is used under 

paragraph (d) of this section to allocate expenditures from the commingled fund, the same ratable 

allocation method must be used to allocate payments and receipts on investments in the commingled fund 

under paragraph (e)(2) of this section. 

(4)Fiscal periods. The fiscal year of a commingled fund is the calendar year unless the fund adopts 

another fiscal year. A commingled fund may use any consistent fiscal period that does not exceed three 

months (e.g., a daily, weekly, monthly, or quarterly fiscal period). 

(5)Unrealized gains and losses on investments of a commingled fund. 

(i) Mark-to-market requirement for internal commingled funds with longer-term investment 

portfolios. Except as otherwise provided in this paragraph (e), in the case of a commingled fund in 

which the issuer and any related party own more than 25 percent of the beneficial interests in the fund 

(an internal commingled fund), the fund must treat all its investments as if sold at fair market value 

either on the last day of the fiscal year or the last day of each fiscal period. The net gains or losses 

from these deemed sales of investments must be allocated to all investors of the commingled fund 

during the period since the last allocation. 

(ii) Exception for internal commingled funds with shorter-term investment portfolios. If the 

remaining weighted average maturity of all investments held by a commingled fund during a 

particular fiscal year does not exceed 18 months, and the investments held by the commingled fund 

during that fiscal year consist exclusively of obligations, the mark-to-market requirement of 

paragraph (e)(5)(i) of this section does not apply. 

(iii) Exception for commingled reserve funds and sinking funds. The mark-to-market requirement of 

paragraph (e)(5)(i) of this section does not apply to a commingled fund that operates exclusively as a 

reserve fund, sinking fund, or replacement fund for two or more issues of the same issuer. 
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(6)Allocations of commingled funds serving as common reserve funds or sinking funds. 

(i) Permitted ratable allocation methods. If a commingled fund serves as a common reserve fund, 

replacement fund, or sinking fund for two or more issues (a commingled reserve), after making 

reasonable adjustments to account for proceeds allocated under paragraph (b)(1) or (b)(2) of this 

section, investments held by that commingled fund must be allocated ratably among the issues served 

by the commingled fund in accordance with one of the following methods-  

(A) The relative values of the bonds of those issues under §1.148-4(e); 

(B) The relative amounts of the remaining maximum annual debt service requirements on the 

outstanding principal amounts of those issues; or 

(C) The relative original stated principal amounts of the outstanding issues. 

(ii) Frequency of allocations. An issuer must make any allocations required by this paragraph (e)(6) 

as of a date at least every 3 years and as of each date that an issue first becomes secured by the 

commingled reserve. If relative original principal amounts are used to allocate, allocations must also 

be made on the retirement of any issue secured by the commingled reserve. 

* * * * * * * * * * * * * * 

 Councilwoman Friess moved to add items 6K – Budget Amendment 

and 6L – Windham Lease amendment to tonight’s agenda.  Councilman 

Snyder seconded the motion.  Upon a vote being taken:     ayes – five     

noes – none                                                                              Motion carried. 

 

 Councilwoman Friess moved to amend the Town Budget by adding 

revenue line A2705 – Gifts and Donations.  Councilman Snyder seconded 

the motion.  Upon a vote being taken:  ayes – five         noes – none               

                                                                                                 Motion carried. 

 

 Councilman Snyder moved to authorize the Supervisor to sign a 

lease agreement amendment with Windham Professionals whereby 

Windham will be leasing 861sf of office space at the Southside Municipal 

Center with the rent prorated for each day of occupation in August and full 

monthly rent due September 1, 2015.  Councilman Harris seconded the 

motion.  Upon a vote being taken:  ayes – five          noes – none                

                                                                                                 Motion carried. 
(Note:  this amends the agreement made on June 8, 2015.) 
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COMMUNICATIONS – The following communications were received by the Board and filed: 

 Southside Municipal Center parking lot report 

 Dog Control – June 2015 report 

 Friends of Aurora Library – thank you letter 

 

BUSINESS FROM BOARD MEMBERS: 

 

Supervisor Bach noted that the light replacement project at the Southside Municipal Center has 

begun. 

 

 

AUDIENCE II:  none 

 

STAFF REPORTS: 

 

Chris Musshafen noted that the pool has been giving him challenges from time to time and that 

family pool memberships are down from last year. 
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The Abstract of Claims dated July 27, 2015, consisting of vouchers numbered 1088 to 1186, was 

presented to the Board for audit and authorization of payment from the following funds: 

    General       41,345.54 

    Highway      13,810.74 

    Enterprise/Gleed               8,240.54 

    Part Town           117.73 

    Special Districts       5,581.90 

        Grand Total Abstract $  69,096.45 

 

 

 Councilwoman Jeffe moved to approve the July 27, 2015 Abstract of 

Claims and authorize payment of same.  Councilwoman Friess seconded the 

motion.  Upon a vote being taken: ayes – five    noes – none                                                      

                                                                                                 Motion carried. 

                                                                                                   

             Councilwoman Jeffe moved to adjourn at 7:25p.m.; seconded by 

Councilman Harris.  Upon a vote being taken:  ayes – five      noes – none                                                                                 

                                                                                                 Motion carried.                                                                                
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adjourned. 

Martha L. Librock 

Town Clerk 


